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Court of Appeals of the District of Columbia 


No. 5970. 

Marshall Toney, Appellant, 

vs. 

United States. 


1 In the Police Court of the District bf Columbia, 

November Term, 1932. j 

No. 351,602. | 

i 

United States j 

i 

vs. ] 

Marshall Toney. | 

i 

Information for Violation of National Prohibition Act. 

j 

i 

Re it remembered, That in the Police Court] of the Dis¬ 
trict of Columbia, at the City of Washington] in the said 

District, at the times hereinafter mentioned, tjie following 
papers were filed and proceedings had in tlie alcove entitled 
cause, to wit: j 

November 2, 1932.—Information filed. j 

Plea not guilty. I 

Jure Trial Demanded. I 


November 15, 

November 21, 
November 26. 


4 4 


Verdict Guilty—Judgment guilty. 
Continued to November 2jl, 1932. 
Continued to November 26, 1932. 


“ Sentence: To pay a fine of Five Hun¬ 
dred Dollars and in dejfault to be 
committed to the Washington Asy¬ 
lum and Jail for the tbnn of One 
Hundred and Eightv days. 

Exceptions noted. j 

I 

Exceptions taken to Rulings of Court on matters of law 
and notice given by defendant in open court, at jhe time of 
said rulings of his intention to apply to a Justice of the 
Court of Appeals of the District of Columbia for a writ of 
error. I 
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MARSHALL TONEY VS. UNITED STATES. 


Appeal bond set at $1,000.00. 

Recognizance in the sum of $1,000 entered into on writ of 
error to Court of Appeals, I). C., upon the condition that in 
the event of the denial of the application for a writ of error, 
the defendant will, within five days next after the expiration 
of ten days appear in Police Court and abide by and per¬ 
form its judgment and that in the event of the granting of 
such writ of error, the defendant will appear in the Court of 
Appeals of the District of Columbia and abide by and per¬ 
form its judgment in the premises. 

ISAAC B. JONES, 

Surety. 


In the Police Court of the District of Columbia, 

November Term, 1932. 

No. 351,602. 

United States 
vs. 

Marshall Toney. 


Information for Violation of National Prohibition Act. 

Be it remembered, That in the Police Court of the Dis¬ 
trict of Columbia, at the City of Washington, in the said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in tlie above entitled 
cause, to wit: 

December 1, 1932.^—Bill of Exceptions submitted. 

April 20, 1933.—Bill of Exceptions settled, signed, 

sealed and tiled. 

May 19, 1933.-—Writ of Error received from Court of 

Appeals. 

May 22, 1933.—Assignment of Errors filed. 

Mav 22, 1933.—Designation of record filed. 

June 1, 1933.—Copy of record and proceedings in this 

case transmitted to Court of Appeals 
in obedience to said writ. 


3 


In the Police Court of the District of Columbia, 
October Term, A. D. 1932. 


District of Columbia, ss : 

Leo A. Rover, Esquire, Attorney of the United States in 
and for the District of Columbia, who for the said United 
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States, prosecutes in this behalf, by David |A. Hart, Es¬ 
quire, one of his assistants, comes here into jCourt, at the 
District aforesaid, on the second dav of Novtember in the 
year of our Lord one thousand nine hundred ajnd thirty-two 
in this said Term, and for the said United Stajtes, gives the 
Court here to understand and be informed, o|i the oath of 
one Harrv G. Bauer, that one Daniel Earl Loving and Mar- 
shall Tonev, each late of the District aforesaid, on the first 
day of November, in the year of our Lord due thousand 
nine hundred and thirtv-two, with force and larms, at the 
District aforesaid, and within the jurisdiction <j>f this Court, 
did then and there unlawfully possess a certain intoxicat¬ 
ing liquor, to wit, a liquid compound containiijig more than 
one-half of 1 per cent of alcohol by volume hnd being fit 
for use as a beverage, against the form of t|ie statute in 
such case made and provided, and against tl|e peace and 
Government of the United States of America. I 

i 

Whereupon the said Attorney of the United {States, who, 

in this behalf, prosecutes for the said United States, in 

manner and form as aforesaid, prays the consideration of 

the Court here in the premises, and that duejproceedings 

may be had against the said Daniel Earl Loving, and the 

said Marshall Tonev, in this behalf to make tjhem answer 

* ' • 1 

to the said United States touching and conjeerning the 
premises aforesaid. 

LEO A. ROVER, 

Attorney of the United states 
in and for the District of Columbia, 
(Signed) By DAVID A. HART, 

Ilis said Assistant. 

i 

i 

Personally appeared Harry G. Bauer before pie this sec¬ 
ond day of November, A. D. 1932,-and, being duly sworn ac¬ 
cording to law, doth declare and say that the tacts as set 
forth in the foregoing information are true. 

(Signed) “ “ DAVID A .HART'. 

Assistant Attorney of the United Sfates 

in and for the District of Columbia. 

4 [Endorsed:] McMahon, Judge. No. 351602. 

United States vs. #1 Daniel Earl Loving, #2 Mar¬ 
shall Toney. Violation of The National Prohibition Act. 
Witnesses: H. G. Bauer, Hdq.; J. E. Beckett, P. I.; G. C. 
Deyoe, Hdq.; C. B. Thomas, P. I. Ea. Bond $500.00. I. B. 


i 
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Jones. Xov. 2,1932.—Ea. P. X. G.; J. T. D. Xov. 2, 1932.— 
Oont’d to Xov. 14, 1932. Xov. 14, 1932.—Atty. Whelan. 
Xov. 15, 1932.—Verdict: rrl—Directed Xot Guilty, zrl— 
Judgment Xot Guilty, zzl —Deft. Discharged. Xov. 15, 
1932.—#2—Verdict. ir2—Guilty. rr2—Judgment Guilty. 
2r2—Cont’d to Xov. 21, 1932. Asst. 1). A. Robb. Atty. 
Harrv Whelan. Cont’d to Xov. 26, 1932. Xov. 26, 1932.— 
rr2—$500—180 days. Exceptions noted. Xotice given of 
intention of applying to the Court of Appeals for a writ of 
error. Bond set—$1,000.00. Appeal Bond $1,000.00. 1. B. 
Jones, Suretv. Recognizance in the sum of $1,000.00 en- 
tered into on writ of error to Court of Appeals, D. C., upon 
the condition that in the event of the denial of the applica¬ 
tion for a writ of error, the defendant will, within five days 
next after the expiration of ten days appear in Police Court 
and abide by and perform its judgment and that in the 
event of the granting of such writ of error, the defendant 
will appear in the Court of Appeals of the District of Co¬ 
lumbia and abide by and perform its judgment in the 
premises. I. B. Jones, Surety. Dec. 1, 1932.—Bill of Ex¬ 
ceptions Submitted. Apr. 20, 1933.— Bill of Exceptions 
settled, signed, sealed and tiled. May 19, 1933.—Writ of 
error received from Court of Appeals. May 22, 1933.—As¬ 
signment of flrrors filed. Mav 22, 1933.—Designation of 
record filed. June 1st, 1933.—Copy of record & proceed¬ 
ings in this case transmitted to Court of Appeals in obedi¬ 
ence to said writ. Filed Xov. 2, 1932. F. A. Sebring, Clerk 
of Police Court. 


5 Recognizance. 

In the Police Court of the District of Columbia the 26 Day 

of Xovember, A. D. 1932. 

The United States 
vs. 

Marshall Toney. 

On Writ of Error to the Court of Appeals of the District of 

Columbia. 


The defendant and I. B. Jones, suretv, acknowledge them- 
selves to be indebted to the United States, District of 
Columbia, in the sum of One Thousand dollars, lawful 
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0 


money of tlie United States, to be levied of thei j and each of 
their goods and chattels, land and tenements, [upon condi¬ 
tion, nevertheless, that whereas the said defendant was 
on the 26 day of November, 1932, convicted ip the Police 
Uourt of the District of Columbia of Yio. Xatiojnal Prohibi¬ 
tion Law, and it was thereupon adjudged bvj said Court 
that said defendant pay a tine of Five Hundred Dollars, 
and, in default to be committed to the Washington Asylum 
Jail for the term of One Hundred and Lightly days; and 
whereas the said defendant has taken exception^ to the rul¬ 
ings of the Court upon matters of law in said trial and hav¬ 
ing given notice in open court of his intention ijo apply for 
a writ of error to a justice of the Court of Appeals of the 
District of Columbia: Now, therefore, if sait] defendant 
shall, in the event of a denial of his application fjor said writ 
of error, within five days next after the expiration of ten 
days from the date hereof, appear in the Police} Court and 
abide by and perform its judgments in the premjises, and in 
the event of the granting of such writ of error lie shall ap¬ 
pear in the Court of Appeals of the District of Columbia and 
prosecute said write of error and abide by and perform its 
judgments in the premises, then this recognisance to be 
void and of no force. 

(Signed) MARSHALL TOXEY. 

(Signed) ISAAC B. JONES. 


Nov. 126, 1932. 

i 7 

I certifv that the above recognizance was acknowledged 
in open Court the 26 day of November, A. 1). 1932, and that 
the sufficiency of said surety was approved by the Judges of 
said Police Court. j 

Witness mv hand and the seal of said Court, 'j 
(Signed) W. F. GAWLER,i 

Deputy Clerk , Police Court, 

District of Columbia. 


6 [Endorsed:] No. 351,602. Police Couiit, District 

of Columbia. Recognizance on Writ of Ejror to the 
Court of Appeals, D. C. The United States vsi Marshall 
Toney. $1,000. I. B. Jones, Surety. Taken the! 26 day of 
Nov., 1932. (Signed) W. F. Gawler, Deputy Clcjrk, Police 
Court, D. C. 


i 

l 



6 


MARSHALL TONEY VS. UNITED STATES. 


In the Police Court of the District of Columbia, 26 Day of 

Xovember, A. D. 1932. 

I. B. Jones, being duly sworn, says that he is worth, over 
and above all debts and liabilities, the sum of — dollars 
in unincumbered real estate, situated in the District of 
Columbia: that a part of the real property so owned by — 
is described as follows: — and is worth the sum of — dol¬ 
lars: that — owns said property in fee simple, free and un¬ 
incumbered by deed of trust, mortgage, judgment, or other¬ 
wise: that — is not surety nor responsible on subsist ins: 
bonds in the Police Court or the Supreme Court of the Dis¬ 
trict of Columbia to exceed in the a gg rebate the value of — 
unincumbered real estate. 

(Signed) ISAAC B. JONES. 

Witnesses : 


Subscribed and sworn to before me this 26 day of Novem¬ 
ber, A. D. 1932. 

(Signed) W. F. GAWLER, 

Deputy Clerk, Police Court , 

District of Columbia. 


7 In the Police Court of the District of Columbia, 

Holding a U. S. Branch. 

No. 351,602. 

United States 
vs. 

Marshall Toney et al. 


Proposed Amended Bill of Exceptions. 

Be it remembered that upon the trial of this case on the 
15th dav of November, 1932, before the Honorable Judge 
John P. McMahon, and a jury, in the United States Branch 
of the Police Court of the District of Columbia, to maintain 
the issue on its part joined, the United States produced the 
following evidence and the following proceedings were had: 
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That on the second dav of November, 1932, lan informa- 
tion was filed against the defendants, Marshal) Toney and 
Daniel Earl Loving, bv the United States, being filed bv 
David A. Hart, Assistant United States Attorney in and for 
the District of Columbia, and being prosecuted] in the name 
of Leo A. Rover, Attorney for the United Statcjs in and for 
the District of Columbia. The information charged the de- 
fendants in one count with having violated t|he National 
Prohibition Act. 

The count in the information charged that jthe defend¬ 
ants, Marshall Toney and Daniel Earl Loving], on the 1st 
day of November, 1932, did, within the District of Colum¬ 
bia, then and there unlawfully possess certain intoxicating 
liquors, to-wit, a liquid compound containing! more than 
one-half of one percent of alcohol by volume a|nd being lit 
for use as a beverage, in violation of the National Prohibi¬ 
tion Act. 

That on the second day of November, 1932, jtlie defend¬ 
ants, Marshall Toney and Daniel Earl Loving, entered 
pleas of not guilty to the charge contained in the informa¬ 
tion, and demanded a jury trial. 

That on the 15th day of November, 1932, the]defendants 
were tried on the charges contained in the aforbsaid infor¬ 
mation, the United States being represented! by Roger 
Robb, Assistant United States Attorney. Tluj Court di¬ 
rected a verdict of not guilty on behalf of thd defendant 
Daniel Earl Loving, and the defendant Marshall 
8 Tonev was found guiltv bv the iurv of the said 
charge, and on the 2bth day of Novembep, 1932, the 
defendant Marshall Toney was sentenced to pajy a line of 
Five Hundred ($500) Dollars, and in default bf the pay¬ 
ment of the fine, to serve a term of one hundred land eiglitv 
(ISO) days in jail on the count contained in the information. 
Counsel for the defendant noted an exception, and gave no¬ 
tice of his intention to apply to the Court of Appeals of the 
District of Columbia for a writ of error. 

At the trial, Officer Deyoe, of the Metropoli 
Force, and Prohibition Agent Thomas, testified that on 
November 1, 1952, as a result of certain information which 
they had, they were watching premises 3201 Adams Mill 


tan Police 


Road in the City of Washington, and that at 
o’clock that night, while they were in a car parkc 


about ten 
d approxi¬ 


mately one hundred yards from those premises^ they saw 


i 

1 


8 


MARSHALL TONEY VS. UNITED STATES. 


the defendant Toney drive up in a Ford truck, bearing tag 
numbers D. B-7306. That after parking the truck, 
Toney entered the rear door of the premises 3:201 Adams 
Mil! Road, and after remaining therein for a few moments, 
emerged with a package under his arm. That the defend¬ 
ant then got into the truck and drove off, with the officers 
following. That Toney drove to OS V Street, X. \Y., where 
he left the truck and went into the house numbered 68 U 
Street; that Toney emerged in a short time and went to 

a nearbv store. The officers testified that the defendant 
•> 

Toney looked them over as lie passed by them. Agent 
Thomas thereupon went up to the truck and opened a pack¬ 
age which was found on the seat of the truck, and found 
therein a jar which contained a liquid. That lie thereupon 
unscrewed the cover of the jar, and said that the liquor 
had a strong alcoholic odor. That he screwed the cap 
tightly on the jar and placed the package containing the jar 
back on the seat and left the truck. The officers then tes¬ 
tified that they returned to the premises and again took 
up a position at approximately the same place and watched 
the premises. That after watching the premises for some 
time, they saw a man drive a car into the rear of the prem¬ 
ises, and a short time later this man, who was not identi¬ 
fied, came out and drove the car out of the garage, 
with no lights on the car, at a rapid rate of speed, 
through the Northwest section of the ("itv. He was 
pursued by the officers, who said that the driver of the 
car abandoned it after it capsized. 

Over objection and exception of counsel for the defend¬ 
ants, the Court permitted the officers to testify about the 
pursuit by the officers, and that the car contained 70 gal¬ 
lons of liquor, some of which was contained in a secret 
compartment or “trap" which was built into the car. 
Counsel for the defendants moved to strike this evidence, 
which motion was overruled and an exception duly noted. 

There was evidence that this car was listed to a man 
named James Toney, of 68 F Street, X. \Y., and that a 
short time prior to the date of its seizure, it had been as¬ 
signed to Tonev bv one William A. Beaslev of 68 U Street, 
X. W. A bond agreement or recognizance filed in the case 
on trial by the defendant Toney, and bearing his signa¬ 
ture, was offered and received in evidence for the purpose 
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of comparing the signature thereon with the jsignature on 
the traffic records relating to the liquor car which had been 
seized. When the traffic records were offeree^ in evidence, 
counsel for the defendants objected, on the (ground that 
thev were not connected with the defendant Tonev. This 

• i * 

objection was overruled, and an exception wa| duly noted. 

The officers further testified that they agaiuj returned to 
the premises and took up a position at approximately the 
same place for the purpose of observing the premises. That 
about one o'clock they noticed the defendant T<j>ney and the 
defendant Loving drive up and circle around t|he premises 
in the same Ford truck in which the defendant Toney was 
earlier in the evening, when he left the premises with the 
package. The officers then testified that they 'stopped the 
truck and placed Toney and Loving under arrest. That 
the officers thereupon procured a search warranj and raided 
the premises, and seized therein a large quantity of in¬ 
toxicating liquors, to-wit, (550 gallons, and apparatus and 
paraphernalia which was used for the purpose <if aging the 
whiskey. The possession charge by the Government was of 
the liquor which was found in the premises at 3201 
10 Adams Mill Koad. j 

Traffic records were introduced in evidence which 
showed that the Ford truck which Tonev was (driving at 
the time of his arrest was listed to one William A. Beasley, 
of 68 U Street, N. W. j 

The officers testified further that certain electric light 
bills, gas bills and telephone bills found in tli^ premises 
3201 Adams Mill Koad bore the name of William A. 
Beasley. A representative from the Potoinajc Electric 
Power Company testified that one William A. Beasley sub¬ 
scribed for electricity at premises 3201 Adams j\I ill Koad, 
X. W., that this same William A. Beasley had previously 
contracted for electricity at premises 68 U Strejet, X. W., 
and that the records of the power company showed that the 
subscriber had transferred or moved from 68 Uj Street to 
3201 Adams Mill Koad. j 

At the close of the Government’s case, counsel for the 
defendants moved for a directed verdict on title ground 
that there was not sufficient evidence to go to thje jury on 
the question of possession. This motion was grafted as to 
the defendant Loving, and denied as to the defendant Toney. 


i 

I 
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An exception was duly noted to the action of the Court in 
overruling the motion as to the defendant Toney. 

The defendants rested at the close of the Government's 
case. 

The jury found the defendant, Marshall Toney, guilty. 
Counsel for the defendant Toney gave timely and appro¬ 
priate notice of his intention to apply to the Court of Ap¬ 
peals for a writ of error. 

And the Court herein* certifies that the foregoing is a 
substance of the evidence upon the questions to which ex¬ 
ceptions were duly noted, upon which the jury rendered 
a verdict of guiltv as to the defendant Marshall Tonev. 

The defendant Marshall Toney, now tenders this, his Bill 
of Exceptions, and prays that the same be signed, sealed, 
enrolled and made a part of the record in this cause, nunc 
pro tunc, this 20 day of April, A. I). 1933, which is accord¬ 
ing! v done. 

(Signed) JOHN P. McMAHOX, 

Judfje Police Court, I). C. 


11 [Endorsed:] Copy. U. S. 351602. United States 

vs. Marshall Toney et al. Proposed amended bill of 
exceptions submitted December 1st, 1022. April 20, 1023, 
bill of exceptions settled, signed, sealed, and filed. 


12 


United States of America, ns : 


The President of the United States to the Honorable John 
P. McMahon, Judge of the Police Court of the District of 
Columbia, Greeting: 

Because in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Police Court, before you, between United States, plaintiff, 
and Marshall Toney, defendant, Xo. 351,602, a manifest 
error hath happened, to the great damage of the said de¬ 
fendant, as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concern¬ 
ing the same, to the Court of Appeals of the District of 
Columbia, together with this writ, so that you have the 
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same in the said Court of Appeals, at Washington, within 
15 days from the date hereof, that the record find proceed¬ 
ings aforesaid being- inspected, the said Courtj of Appeals 
may cause further to be done therein to correct that error, 
what of right and according to the laws and customs of the 
United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 19th day of jMav, in the 
vear of our Lord one thousand nine hundred land thirtv- 

• i 

three. 

i 

[Seal Court of Appeals, District of Colunjbia.] 


HENRY W. HODGES 1 ,, 

Clerk of the Court of Appeals 

of the District of Columbia. 
Allowed bv j 

D. LAWRENCE GRONER, | 

Associate Justice of the Court of 

Appeals of the District of Columbia. 

i 

[Endorsed:] Received May 19, 1933. j 

In the Police Court of the District ofj Columbia, 
Holding a U. S. Branch. 

No. 351,602. j 

United States i 


Marshall Toney 


Assignment of Errors. 

\ 

Now comes the defendant and assigns as errors com¬ 
mitted bv the trial court herein, the following: j 

1. The refusal of the Court to direct a verdict of not 
guilty at the close of the Government’s evidence. 1 ] 

2. Admitting evidence over objection of the j defendant 
regarding the transactions other than those for j which the 
defendant is charged. 

WHELAN & O’CONNELL, 
(Signed) By HARRY T. WHELAN, j 

Attorneys for 
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15 [Endorsed:] Xo. 351,602. United States v. Mar¬ 
shall Toney. Assignment of errors. Whelan & 

O'Connell, Attorneys, 610 Columbian Bldg. Filed May 22, 
1933. F. A. Sobring, Clerk of Police Court, D. C. 

16 In the Police Court of the District of Columbia, 

Holding a United States Branch. 


Xo. 351,602. 

United States 
vs. 

Marshall Toney. 


Designation of Record. 

The Clerk will please make up the record for the Court 
of Appeals, to consist of the following: 

1. Information. 

2. Plea. 

3. Verdict of Jurv. 

4. Sentence. 

5. Appeal noted. 

6. Bill of Exceptions. 

7. Assignment of Errors. 

8. This Designation of Record. 

WHELAX & O’COXXELL, 

By HARRY T. WHELAX, 

Attorneys for Defendant . 


17 [Endorsed:] 

shall Tonev. 

» 

O’Connell, Attorneys, 
1933. F. A. Sebring, 


Xo. 351,602. United States vs. Mar- 
Designation of Record. Whelan & 
610 Columbian Bldg. Filed May 22, 
Clerk of Police Court, D. C. 


18 In the Police Court of the District of Columbia. 


L t nited States of America, $.<?: 


I, 


-, Clerk of the Police Court of the District of 


Columbia, do hereby certify that the foregoing pages, num¬ 
bered from 1 to 12, inclusive, to be true copies of originals 
in cause X~o. 351,602, wherein the United States is plaintiff 
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and Marshall Toney defendant, as the same remain upon 

the tiles and records of said Court. 

In testimony whereof I hereunto subscribe mfv name and 
• ► 

affix the seal of said Court, the City of Washington, in said 
District, this 1st dav of June, A. 1). 1933. 

F. A. SEBRjING, 

Clerk Police Court, Dist. of (Columbia. 

Endorsed on cover: In error to the Police (bourt. No. 
5970. Marshall Toney, appellant, vs. United States. Court 
of Appeals, District of Columbia. Filed May 31, 1933. 
Henry W. Hodsres, Clerk. 
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April Term, 1933 


No. 5970 


MARSHALL TONEY. Appellant, 


VS. 


UNITED STATES, Appellee. 


BRIEF OF APPELLANT 


Statement of Case 

i 

i 

I 

j 

This is an appeal from a prosecution under the Xa- 

i 

tional Prohibition Act, wherein the appellant, Marshall 
Toney, was convicted of a violation of the National 







Prohibition Act. in that he did possess certain intoxi¬ 
cating liquors in violation of the said Act. 




On the night of November 1, 1932, certain officers 
were watching premises, 3201 Adams Mill Road, 
Northwest, in the Pity of Washington, District of 
Columbia. Tlu* officers testified that on the night in 
question they saw the appellant drive an automobile 
up to these premises and enter them by way of a rear 
door: that appellant returned a few minutes later with 
a package under his arm and got into his automobile: 
that ho drove to (is You Street, Northwest; that he got 
out of tlu* car and went into premises (38 You Street. 

One of the officers testified that while appellant was 
in G8 You Street lit 4 searched the automobile and open¬ 
ed the package and found that it contained a half¬ 
gallon jar containing a liquid with a strong alcoholic 
odor. The officer further testified that he closed and 
replaced the jar in the car and went back to watch 
premises 3201 Adams Mill Road, Northwest; that while 
watching the said premises the second time, the officers 
saw an unidentified man drive a car into the rear of 
the premises and in a short time drive away; that they 
followed thisiautomobile which attempted to get away 
from them; that during the chase the car overturned 
and the occupant escaped; that a search of this car 
revealed that it contained a large quantity of intoxicat¬ 
ing liquor: that an investigation of the records of the 
Traffic Bureau showed that the automobile, which over¬ 
turned, had at one time been registered to one dnmp> \\U ![uw /) 
T feggy at (38 You Street, but that at the time of its 
seizure it was registered to one Wi 1 ]; 0 f 


I 

I 


Os You Street, Northwest. The officers then tjestificd 
that after seizing the car they returned to premises 
3201 Adams Mill Road for the purpose of watching 
them and that at about one o'clock the appellant, in 
company with another man, drove up and I circled 
around the house in the same car in which the [officers 
had seen him earlier in the* evening. The officers then 
testified that they stopped the appellant, placed him 
under arrest, searched the car, hut found no jliquor. 
The appellant was then taken to a police precinctj where 
he was locked up, and while he was in the* precinct the 
officers procured a search warrant for premises 3201 
Adams Mill Road, Northwest; that tliev raided 3201 
Adams Mill Road, wherein they seized a lar^ej quan¬ 
tity of liquor. 


The officers, over the objection of the appelantj, were 

| 

permitted to testify that tlu* electric lijdit billjs, <»as 
bills and telephone bills for premises 3201 Adanis Mill 
Road, were in the name of one William A. Beasley; a 
representative of tin* Potomac Mlectric kowerj Com¬ 
pany testified that one William A. Beasley subscribed 
for the electric current in promises 3201 Adamjs Mill 
Road, and that this same Beaslev had previously con- 
tracted for tin* electricity at OS You Street, Northwest, 
also that the records of The Potomac Klectric power 
Companv indicated that the said Beaslev had trails- 
ferred <>r moved from OS You Street, to 3201 Adams 
Mill Road. 


At the close of this evidence, the Government rested 
its case, and the appelant also rested his case without 


ottering anv testimonv. 


•> 

O 




Tiiis appellant was charged and convicted of the 
possession of the liquor found in premises 3801 Adams 
Mill Road, no other liquor being involved in this pro¬ 
secution. 


Counsel for the appellant moved the Court to direct 
a verdict of not guilty, which motion was overruled 
and the case was submitted to the .jury, which ad¬ 
judged the appellant guilty. 


ARGUMENT 


It is a fundamental principle of criminal law that 
mere presence at the scene of a crime in and of itself is 
not sufficient to sustain a verdict of guilt. Outside of 
the fact that the defendant was seen to go into this 
house and come out in a few minutes with a package 
which we mav assume contained a half gallon of in- 
toxicating liquor, there is nothing in the evidence to 
indicate that this appellant was at any time either in 
possession of premises 3201 Adams Mill Road or of 
the liquor contained therein. On the contrary, the evi¬ 
dence produced by the Government indicated that one 
Beaslev contracted for the electricitv and gas in the 

• » V 

premises and was in all probability the occupant of 
this house. No testimony whatever was offered to 

show anv connection between the said Beaslev and the 

» • 

appellant; there was no evidence offered which would 
indicate that tin* appellant could by any stretch of the 
imagination be the said Beaslev under another name. 


4 



Ill the case of Montestani vs. United States, 64 Fed. 

7 i 

(2nd) 914, the defendant Montestani was charged with 
the unlawful manufacture of intoxicating liquoi*. The 
evidence against him showed that he drove i up to 
premises where a still was found, while some jofficers 
were present making a raid. The premises | wliere 
under the control of the aunt of the defendant, and the 
defendant, upon being asked what he was doing there, 
said that he had lost his wav. The Court said: I 


i 

“While this evidence was sufficient to ijustify 
the jury in finding that Montestani was n|ot lost 
when he drove onto the premises, and that he 
knew there was a still being operated there, it 
does not establish his ownership or operation or 
active participation in the operation of the still 
and the manufacture of liquor. It is consistent 
with his being there as a purchaser of the! liquor 
made in the still, or in some other capacity} Such 
other capacity, while not consistent with |he in- 
nocense or other lawful purpose, did not, |never¬ 
theless, establish his guilty participation jin the 
crime of manufacturing liquor. The false! state¬ 
ment by him made to the agents undoubtedly 
evidenced a consciousness of guilty participation 
in some phase of illicit liquor activity, but itj failed 
to establish the crime upon which he was convicted 
and sentenced. The other evidence failed to sup¬ 
ply the necessary proof upon which conviction on 
this charge depended". 


Again in Loehr v. United States, 54 Fed. (2nd) 859, 
the Court said: 

“To our minds the evidence against this defend¬ 
ant is altogether insufficient. There is dardlv 


enough to create even a suspicion of liis guilt. On 
his trial he was clothed with the presumption of 
innocense unless and until the government estab¬ 
lished his guilt hevond a reasonable doubt, and 
this by competent evidence, not by mere sus]>icion. 
A person may not be guessed guilty of a criminal 
offense as the jury must have done in this case." 


See also: 


Verna v. United States, 54 Fed. 
United States vs. Stappenback, 



(2nd) <H<): 

(51 Fed. (2nd) 


It is respectfully submitted there is nothing in tin* 
conduct of the appellant herein which would justify 
submitting to the jury the question of whether or not 
he was in possession of the liquor that was contained 
in premises 3201 Adams Mill Road. So far as the evi¬ 
dence discloses, lie was never in these premises but 
once and then only for a few minutes, lie could have 
been then* for the purpose of purchasing whiskey or 
he could have been there* for a great many other rea¬ 
son, and unless and until there was some competent 
evidence to justify a reasonable* ground for believing 
that he was in possession of these premises, a jury 
should not have been allowed to speculate on his guilt 
and the court erred in not directing a verelict of not 
guilt v. 

Respect fully submitted. 


IIakhy T. Whf.i.an, 

Grace M. Whelan, 

William B. O Vonn ell. 

Attorneys fur Appellant. 
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BRIEF OF APPELLEE 

The appellant was convicted of the possession of 

i 

intoxicating liquor. The only proposition hrged 

i 

on this appeal is that there was no evidence j upon 
which the jury might reasonably have founjd the 
appellant guilty. j 

It is submitted that there was evidence tjefore 
the jury from which they might have found that the 
defendant Toney was at least aiding and abutting 
the person or persons who had control and| pos¬ 
session of the premises, 3201 Adams Mill poad, 

i 

and of the liquor and paraphernalia which j were 
kept there. 

From the records of the Power Compan^, the 
jury might have believed that the house on Adams 
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Mill Road was possessed and controlled by William 
A. Beaslev: and that Beaslev had transferred or 
moved from 68 U Street to Adams Mill Road. 

From the traffic records and a comparison of the 
signature of James Toney which appeared thereon 
with the signature of the defendant, the iurv might 
have found that the defendant lived at 68 U Street. 
The officers testified, furthermore, that they saw 
the defendant drive from 3201 Adams Mill Road 
to 68 U Street, and that at this time Toney was 
carrying a jar of liquor. 

The traffic record showed that the Ford truck 
that Toney was driving at the time of his arrest 

was listed to William A. Beaslev of 68 U Street. 

•» 

The traffic records also showed that the car which 
was pursued by the officers after they left 3201 
Adams Mill Road, and which was seized after it 

had capsized T and been abandoned bv its driver, 

1 Ja *£:s Tovzy 


was listed to. 


of 68 U Street. 


From the traffic records and a comparison of the 
handwriting, the jury might also have found that 
a short time prior to .the date of its seizure this 

i >Jf TO 

car had been assigned^®" Beasley^f the defendant. 
This car was specially constructed for hauling 
liquor, and when seized contained TO gallons of 
liquor. 

The Jurv must also have considered the fact that 


Toney appeared suspicious of the officers when 
they followed him from Adams Mill Road to 68 U 
Street, and the fact that for a reason which he did 
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I 

i 

! 

not explain, he returned to Adams Mill Road jin the 
dead of night and circled around the premises 
where the liquor was cached. 

It is submitted that from this evidence, which 
was in no way contradicted or explained by the 
defendant, the jury might have found that there 
was an intimate personal and business relationship 
between Toney and Beasley, who occupied the 

i 

house on Adams Mill Road. Moreover, the! jury 
could not have reasonably believed that William 
A. Beasley alone maintained the house on Ajdains 
Mill Road and carried on the large liquor business 
which was obviously transacted there. The! jury 

I 

might well have asked themselves then, what was 
Toney’s connection with the house and liquor], and 
what was he doing in the house and in the Neigh¬ 
borhood? It is submitted that from all thc4 evi¬ 
dence the jury might reasonably have found! that 
Beasley and Toney were jointly engaged ip the 

i 

liquor business at 3201 Adams Mill Road. 

It is, of course, not the province of this Honor¬ 
able Court to weigh the evidence. 

Stilson v. U.S., 250 U.S. 583. 

Goldman v. U.S., 245 U.S. 474. | 

Fraina v. U.S., 255 Fed. 28 (C.C.A. 2d). | 

Matthews v. U.S., 192 Fed. 490 (C.C.A. 8tli). 

In Fraina v. U.S., 255 Fed. 28, the Circuit Court 
of Appeals said at pages 34 and 35: j 

Plaintiffs in error are really objecting to 
the weight of the evidence, and appealing to 

I 

i 


i 



4 


this court to override the jury's verdict, and 
therefore they print every word of the trial. 
We are not permitted to be concerned with 
that matter. Appellate courts, unless given 
power by statute, do not sit to correct the 
possible errors of the jury, but those of the 
court. While it is the jury's duty to take 
the law from the court, and to apply that 
law to the facts as they find them (Sparf v. 
United States, 156 U.S. 51, 15 Sup. Ct. 273, 
39 L. Ed. 343), and it is the court's duty to 
see that there is some evidence, tending to 
prove every element of the crime alleged 
(Clgatt v. United States, 197 U.S. 207, 25 
Sup. Ct. 429. 49 L. Ed. 726). the jury's su¬ 
premacy as to facts, including the inferences 
of fact drawn from proven phenomena, is 
unquestioned; * * * and a verdict of 

conviction, though resting on inferences of 
fact that the judges would not draw, is as¬ 
sailable in an appellate court, only by dem¬ 
onstrating that reasonable men could not, as 
matter of law, be convinced beyond a rea¬ 
sonable doubt. The feat is always difficult, 
and we are far from finding it possible in 
this instance. 


In Matthews v. U.S. 192 Fed. 490, the Circuit 
Court of Appeals said at page 495: 

It is not the rule that to affirm a convic¬ 
tion for crime on appeal the appellate 
judges must themselves believe in the guilt 

of the accused bevond a reasonable doubt. 

% 


In conclusion it is submitted that the completion 
appealed from should be affirmed. 

Respectfully submitted. 

Leo A. Rover, i 

United States Attorney, \ 
Roger Robb, j 

Assistant United States Attorney, \ 

Attorneys for Appellee. 
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